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Legislative Caucuses Organized Under
Section 17-5-5.1 And Fundraising Activities

A legislative caucus organized under
Section 17-5-5.1 and duly registered with
the Secretary of the Senate and/or Clerk of
the House of Representatives can solicit and
receive donations even from principals, but
only for their "administration and operation"
and as long as in doing so they not convert
the donations to personal use of the
members.

Caucuses

Members of a legislative caucus, as public
officials, may not solicit contributions from
a lobbyist for caucus administrative and
operational purposes, as a lobbyist may not
be solicited for anything other than a
campaign contribution, and a donation to
these legislative caucuses is not a campaign
contribution.
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Staff hired by the caucuses may not solicit in
violation of restrictions expressed herein or
otherwise make a prohibited solicitation.

Members of the caucus may attend, speak,
and express appreciation as long as in doing
so they not separately violate any of the
restrictions expressed herein.

Dear Mr. Ayers:

The Alabama Ethics Commission is in receipt of your request for a formal Advisory
Opinion of this Commission, and this opinion is rendered pursuant to that request.

QUESTIONS PRESENTED
1) Is the Conferences' practice of sending fundraising invitations to entities (PACs,

association, corporation, etc.) - but not to lobbyists - allowed? More specifically, is
sending such an invitation to an entity - including an entity that might retain or employ a
lobbyist, be managed by a lobbyist (such as an association or PAC) or have a lobbyist on
its board or otherwise involved in its organization - still not considered to be soliciting a
lobbyist under Ala. Code 1975, § 36-25-23(c)? Similarly, are there any restrictions under
Ala. Code 1975, §§ 36-25-5,36-25-5.1 or any other provision oflaw on such
solicitations?

2) Does listing the Conference participants' names on an invitation to a Conference
fundraiser create any conflict with the Ethics Law?

3) Are public officials allowed to attend, speak at and express appreciation to attendees at
these fundraisers?

FACTS AND ANALYSIS
The facts as have been presented to this Commission are as follows:

The Republican Conferences (House and Senate) are Alabama nonprofit corporations.
Although incorporated as "conferences," they are caucuses governed by Ala. Code § 17-5-5.1,
and are registered with the Secretary of Senate and the Clerk of House. Consistent with their
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registration as legislative caucuses, the Conferences are not "Political Action Committees"
(PACs).

According to their Articles of Incorporation, the Conferences do not participate in any
election or expend any funds "for the purpose of influencing the result of an election." Instead,
the caucuses function simply as nonprofit corporations organized primarily for the purpose of
facilitating the involvement of Republican members of the Alabama House and Senate in and
with respect to debating, discussing, developing and becoming educated on public policy matters
important to the legislative process.

Their Articles of Incorporation state that they will not receive "contributions" or make
"expenditures" as defined in the Fair Campaign Practices Act (FCPA), which includes campaign
contributions. The Articles, as well, restrict their expenditures to "administrative and operational
costs," which under their Articles include:

a. Research, education, and policy development, including research and analysis on
legislation pending before the Alabama House and Senate;

b. Communications to constituents regarding the goals, objectives, and priorities of the
Republican members of the House and Senate;

c. Business expenses allowable under the Alabama Ethics Law expended in furtherance
of debating, developing, becoming educated, and educating constituents and the
public on public policy matters important to the legislative process;

d. Copy and office supply charges relating to the work of the Conference, including
printing of educational materials, programs, invitations, newsletters, etc.;

e. Paying staff, counsel, accountants and others doing work for the Conference;
f. Newspaper, periodical and other educational and informational expenses;
g. Public opinion surveying and data analysis on matters of public interest;
h. Computer, internet and telephone expenses;
1. Utilities; and
J. Other similar administrative and operational expenses.

The Legislature gave the Ethics Commission jurisdiction over the FCP A in 2015. Prior
to that time, the Office of the Attorney General had jurisdiction over FCPA issues and that office
consistently held through its Advisory Opinions that caucuses could solicit contributions and
donations and could solicit them directly from lobbyists.

Ala. Code § 17-5-5.1 came into effect upon the passage of Act No. 2013-311, and other
changes were made to the FCPA after the AG's last Opinion on the matter. These changes
codified that caucuses could no longer participate in election-influencing activities or become
PACs and these changes limited their function. Ala. Code § 17-5-5.1, added by Act No. 20l3-
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311, covers fundraising by caucuses and donations to them, and allows fundraising by and
donations to caucuses in order to offset their "administration or operations." Moreover, Section
17-5-5.1 preserved the application of the Ethics Act to caucuses and its members. Therefore,
§ 17-5-5.1 restricts what funds can be raised and used for ("administration and operation"), and
Ala. Code §§ 36-25-5, 5.1, 7 and 23(c) further restrict the activities of caucus members in their
fundraising efforts.

The Conferences, as described in Mr. Ayers' request, are controlled by public officials.
Thus, they raise concerns that solicitations for their support could directly or indirectly benefit a
public official or his family in violation of the Act. A public official cannot receive a "thing of
value" from a lobbyist or principal indirectly through an intermediary like a legislative
conference or other non-profit any more than he or she can receive it directly from the lobbyist
or principal.

These questions and Ala. Code § 17-5-5.1, therefore, require us to reconcile the
restrictions of the Ethics Act with the FCPA's fundraising allowances. As relates to the FCPA,
the use of "administration and operations" indicates a limitation on what the money can be raised
and used for to those purposes. The Conferences, themselves, recognize limitations on the use
of their money as referenced in the Articles and they limit their funds to "administrative and
operational expenses" and further limit their expenditures to "expenses allowable under the
Alabama Ethics Law." The FCPA does not define "administrative and operational" and the
Commission does not have the authority to define those terms. Moreover, the Conferences have
not asked the Commission to define them; but in order to reconcile the operation of the two Acts,
we have to assign some meaning to the words for our purposes. The Code could have allowed
solicitations and donations for any activity other than election-related activities, but it didn't.

Moreover, given the limited purpose of Advisory Opinions which is to grant legal
protection "from liability to the state, a county or municipal subdivision of the state," Ala. Code
§ 36-25-4, the Commission should give guidance to caucuses regarding how the Commission
approaches the issue to enable them to operate as it appears the Code intended and protect the
caucus members from liability based on conduct the statute allows and that this Advisory
Opinion permits. The Commission has not found another state's Ethics Commission that has
addressed the same issue from the perspective of legislative caucuses that are not also PACs.

Ala. Code § 36-25-5 prohibits a public official from using his or her position for
"personal gain." Ala. Code § 36-25-5.1 prohibits a public official or public employee from
soliciting or receiving a "thing of value" from a "principal." Ala. Code § 36-26-7 prohibits
anything, regardless of whether or not it is a thing of value, from being offered or solicited in an
effort to corruptly influence official action. Finally, Ala. Code § 36-25-23(c) prohibits a public
official from soliciting anything but a campaign contribution from a lobbyist.
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With those restrictions in mind, the caucuses cannot serve as a pass-through for the
members' personal use without violating Ala. Code §§ 36-25-5 or 5.1; and the Conferences
cannot solicit donations if in doing so the donation is given to corruptly influence official action
without violating Ala. Code § 36-25-7. Finally, they cannot solicit donations even for "the
administration or operations" of the caucus from a lobbyist without violating 23(c). Both the
Conferences' Articles and Ala. Code §17-5-5.1 prohibit them from soliciting donations from
lobbyists. Moreover, an employee or agent of the Conference cannot solicit on behalf of the
Conference in violation of any of these sections.

Absent a definition in the Code, we are left with the plain meaning of the terms. The
ordinary meaning of these words involves those expenses related to the day-to-day operations of
a business. Looking at these terms in several different sources reveals that they are defined
basically the same regardless of source. Black's Law Dictionary defines "administration" to
include oversight of employment. Black's defines "operating expense" as "those expenses
required to keep the business running, e.g., rent, electricity, heat."

Under Generally Accepted Accounting Principles, the definition of "operating expenses"
is "the costs that are required to keep the business going day to day" (as opposed to expenses that
are directly related to manufacturing a product or delivering a service) and include
"administration." In general they are the expenses of a business not directly associated with the
providing of a service.

In terms of general guidance for nonprofits, the IRS defines "administrative expenses" as
expenses attributable to the nonprofit's overall operations and management (for example, costs
of board of directors' meetings, general legal services, accounting, insurance, office management,
auditing, human resources, and other centralized services), as well as fundraising expenses,
including costs for publicizing and conducting fundraising campaigns, maintaining donor
mailing lists, conducting special fundraising events, and any other activities that involve
soliciting contributions. Together, administrative expenses and fundraising expenses make up a
nonprofit's "overhead" or "operating expenses" according to the IRS. Separately, it gives
specific examples of overhead expenses which include: accounting, administrative salaries,
insurance, legal, rent and utilities.

Likewise, as additional guidance from federal elections laws, political parties can expend
funds for "administrative expenses" and 11 CFR 102.5 defines those expenses as "rent, utilities,
office supplies, salaries not attributable to a clearly identified candidate, and public
communications that refer to a political party without mentioning a specific candidate."

In the absence of a definition in the Code, the guidance from all these sources appears to
be consistent with the words and limitations used in 17-5-5.1 especially taking into account the
further personal gain and corruption limitations of Ala. Code §§ 36-25-5, 5.1, 7, and 23(c).
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In terms of what qualifies as an "administration and operation" expense for purposes of
caucus solicitations, therefore, absent any definition in the Act it seems reasonable to conclude
that an expense that satisfies the IRS definition, that is, one that the Conference could
legitimately claim as an administration and operation expense with the IRS, taking into account
the various definitions and their examples, is what the Conferences should apply here. This is an
issue they should discuss and resolve with the professionals they have retained for this purpose
and whose expenses, themselves, fit within the examples the IRS gives as an "operation
expense."

In answer to question 1, therefore, caucuses can solicit and receive donations, even from
principals, but only for their "administration and operation." The Act's prohibitions remain,
however, on converting donations from principals to provide things of value directly or indirectly
to members of the caucus, as well as members using their office for personal gain. Funds
solicited for these expenses and used for the caucuses' "administration or operation" would not
be "personal gain" for purposes of 36-25-5 or a "thing of value" for purposes of 36-25-5.1,
however, because they are expressly permitted by § 17-5-5.1.

Caucuses cannot solicit donations from lobbyists, however, because Section 23(c) says,
"N 0 public official, public employee, or group of public officials or public employees shall
solicit any lobbyist to give any thing whether or not the thing solicited is a thing of value to any
person or entity for any purpose other than a campaign contribution." Their own Articles
recognize this limitation. Regarding the issue of lobbyists being involved to some degree with
an organization the caucus solicits, the Code unambiguously prohibits lobbyists from being
solicited for anything other than a campaign contribution. In scenarios outside the context of
direct solicitation of lobbyists, which by the question may exist, the facts matter and would have
to be addressed as they arise. The mere presence of a lobbyist in the organization, and a
solicitation for expenses from that organization, however, is not a per se violation of 23( c).

Assuming the participants the Conferences reference are public officials, then having
answered the first question which allows limited solicitation, we do not need to answer the
second question.

Finally, members of the caucus may attend, speak, and express appreciation as long as in
doing so they not separately violate any of the restrictions expressed herein.

It is worth noting, as well, that Ala. Code § 17-5-7 separately allows excess campaign
funds to be donated to caucuses.
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CONCLUSION

A legislative caucus organized under Section 17-5-5.1 and duly registered with the
Secretary of the Senate and/or Clerk of the House of Representatives can solicit and receive
donations even from principals, but only for their "administration and operation" and as long as
in doing so they not convert the donations to personal use of the members.

Members of a legislative caucus, as public officials, may not solicit contributions from a
lobbyist for caucus administrative and operational purposes, as a lobbyist may not be solicited
for anything other than a campaign contribution, and a donation to these legislative caucuses is
not a campaign contribution.

Staff hired by the caucuses may not solicit in violation of restrictions expressed herein or
otherwise make a prohibited solicitation.

Members of the caucus may attend, speak, and express appreciation as long as in doing
so they not separately violate any of the restrictions expressed herein.

AUTHORITY

By 5-0 vote of the Alabama Ethics Commission on December 7,2016.
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Chair
Alabama Ethics Commission


