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ADVISORY OPINION NO. 2017-05

The Honorable Tom Whatley
Alabama State Senate
District 27
P.O. Box 841
Auburn, Alabama 36831-0841

Fair Campaign Practices Act (FCP A)/The
Fair Campaign Practices Act defines the
the terms "candidate," "public official" and
"principal campaign committee" separately.
They, therefore, each carry a particular
definition and application and are not to be
used interchangeably.

An individual, who has taken the action
under the FCP A to become a candidate, may
make a loan to their principal campaign
committee outside the one-yearI120-day
window; however, this exception applies
only to candidates and does not otherwise
apply to public officials, unless they can
factually establish that they are "candidates"
per Ala. Code § 17-5-2.

An individual holding one office, who is
termed-out from seeking re-election to that
office, or who seeks election to another
office, may not loan money to their existing
principal campaign committee, but must
establish a new and separate principal
campaign committee for the new office
sought.
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Dear Senator Whatley:

The Alabama Ethics Commission is in receipt of your request for a formal Advisory
Opinion of this Commission, and this opinion is rendered pursuant to that request.

QUESTIONS PRESENTED

1) Mayan elected official loan personal funds to his or her campaign without respect to the
one-year/legislative session blackout timing restrictions established under Ala. Code 17-
5-7(b)(2)?

2) Does the Commission believe that the Fair Campaign Practices Act restricts an elected
official's ability to use campaign funds to promote the elected official and his or her
service in between elections (i.e., after an election has concluded but before the elected
official has qualified for another election or campaign)?

FACTS AND ANALYSIS

The answer to the first question is yes, provided that he or she is a "candidate" as defined
in the Act. Officials who are prohibited by law from being a "candidate" for the office
designated for their Principal Campaign Committee (PCC) must take affirmative steps to become
a "candidate" for some other office and designate a PCC for that new campaign. For those
individuals who are incumbents and not term-limited, the answer found in the clear language of
the statute is that it depends on whether they can factually establish that they have become a
"candidate" for re-election to their current office. The statute's language does not allow the
Commission to conclude that once elected the individual is perpetually a "candidate," although it
may not be difficult to factually establish candidacy.

Prior to the Ethics Commission's being given interpretive authority of the FCPA, the
Attorney General had that authority. At least one Advisory Opinion interpreting the FCPA held
that consistent with the language of the Code, candidates can only have one PCC for each office
for which he or she is a candidate. Their Opinion contemplates that public officials who may be
candidates will have multiple PCCs and certainly contemplates that once elected, a public
official is not free to accept contributions for any office they could run for and coordinate all that
activity through one PCC. The inference to be drawn from the Opinion, therefore, is that a
"candidate" must have a separately-designated PCC for each office he or she seeks. Their office
rendered this Opinion under provisions of the previous version of the FCP A which in relevant
part did not change in 2015.
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Attorney General Advisory Opinion No. 99-00115 held that "A candidate may
simultaneously have more than one principal campaign committee in existence, as the result of
having been a candidate for more than one office at different times."

It further held, "A candidate's principal campaign committee for a County election held
in 1996 is not authorized to accept contributions in 1998 from a candidate's separate principal
campaign committee formed for a State election held in 1998. A principal campaign committee
may dissolve and transfer its liabilities to another principal campaign committee formed by the
candidate and that committee could satisfy the liabilities assumed."

Most important, it held, "Section 17-22A-4 (which is now 17-5-4) requires that a
candidate have only one principal campaign committee for each office for which the person is a
candidate. "

This reasoning is sound, is consistent with the FCPA's current language, and is consistent
with the fundamentals of disclosure which underpin the FCPA. The FCPA, in Ala. Code § 17-5-
2, defines "candidate," "public official" and "principal campaign committee" as follows:

(1) CANDIDATE. An individual who has done any of the following:

a. Taken the action necessary under the laws of the state to qualify himself or
herself for nomination or for election to any state office or local office or in the
case of an independent seeking ballot access, on the date when he or she files a
petition with the judge of probate in the case of county offices, with the
appropriate qualifying municipal official in the case of municipal offices, or the
Secretary of State in all other cases.

b. Received contributions or made expenditures in excess of one thousand dollars
($1,000), or given his or her consent for any other person or persons to receive
contributions or make expenditures in excess of one thousand dollars ($1,000),
with a view to bringing about his or her nomination or election to any state office
or local office."

(17) PUBLIC OFFICIAL. Any person elected to public office, whether or not that
person has taken office, by the vote of the people at the state, county, or municipal level
of government or their instrumentalities, including governmental corporations, and any
person appointed to a position at the state, county, or municipal level of government or
their instrumentalities, including governmental corporations. For purposes of this chapter,
a public official includes the chairs and vice chairs or the equivalent offices of each state
political party as defined in Section 17-13-40.
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(15) PRINCIPAL CAMPAIGN COMMITTEE. The principal campaign committee
designated by a candidate under Section 17-5-4. A political action committee established
primarily to benefit an individual candidate or an individual elected official shall be
considered a principal campaign committee for purposes of this chapter.

The FCPA specifically defines a "contribution" to include a "loan ... made for the purpose
of influencing the result of an election." Loans from candidates to their own PCCs and
contributions of money from any other source by definition are the same thing-"contributions."
"Public official," "Candidate," and "Principal Campaign Committee" are separately-defined
terms with different applications under the Act. The FCP A must be read in light of those
separate definitions. These terms cannot be used interchangeably.

Ala. Code § 17-5-7(b) establishes the timing for and acceptable purposes of campaign
contributions, including loans, to campaigns. "Contributions" may only be accepted, solicited or
received:

1) To influence the outcome of an election.
2) For a period of 12 months before an election in which the person intends to be a

candidate; provided however, candidates for legislative and statewide office and their
principal campaign committees may not accept, solicit or receive contributions during
the period when the Legislature is convened in session. For purposes of this section,
the Legislature is convened in session at any time from the opening day of the Special
or Regular Session and continued through the day of adjournment sine die for that
session. However, this subdivision shall not apply within 120 days of any primary
run-off or election and shall not apply to the candidates or their principal campaign
committees participating in any special election called by the Governor. This
subdivision shall not apply to a loan "from a candidate" to his or her own campaign
committee. (emphasis added)

3) For a period of 120 days after the election in which the person was a candidate.
(emphasis added)

Therefore, in order to fall within the timing exception of 7(b), an "individual" must first
satisfy one of the conditions within the definition of "candidate," which includes the receipt of,
OR the expenditure of, $1000 toward his or her nomination or election to "any state office or
local office." Contributions can only be received 12 months before an election or 120 days after
unless they are loans from a "candidate" to the "candidate's" own PCC. Ala. Code § 17-5-7. All
money spent in aid of "nomination or election" can only be made by contributing to the PCC
which the candidate has designated. Ala. Code § 17-5-4. The FCPA's language, therefore,
supports the designation of a PCC first and then making a loan to that PCC because otherwise no
one could satisfy "b" in the definition of "candidate" whether they're an incumbent or not. The
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FCPA places no timing restrictions on expenditures. The former Advisory Opinions from the
Attorney General's office recognize that fact, as well. See AO 2001-056.

Ala. Code § 17-5-4 also requires that within five days of your becoming a candidate you
must file your paperwork designating the PCC "for such candidate." What is equally clear from
the language of 17-5-4, therefore, is that the establishment of a PCC is tied to a particular, not a
general, candidacy, and that the PCC can only be used for that candidacy. There is support for
the position that public officials are not perpetually "candidates" in the AG's Advisory Opinions,
as well. See, e.g., AO 90-221. The Secretary of State's forms require a candidate to designate
the specific office sought. The only requirement, therefore, for any candidate is that they set up a
PCC for the "state office or local office" they seek and designate the office sought. It could very
well be the office they currently hold (in which case there is no requirement to establish a new
PCC), but they must be able to prove that they have either qualified OR received or spent at
least $1000 toward their nomination or election to the office they currently hold in order to be a
"candidate" for that office.

For candidates who are either (1) prohibited by law from seeking the same office they
hold (such as public officials who have term limits) or (2) for those who seek to run for an office
that is different from the one they hold (e.g., a legislator who wants to run for Governor), they
occupy the same position that anybody running for office for the first time occupies. They must
set up a new PCC designated for the office they seek. They may not contribute to their existing
PCC if they can no longer be a "candidate" for that office or they are seeking a different elected
position. By 17-5-4's terms, their pre-existing PCC cannot have been designated for the
candidacy they have spent money in aid of. If they desire to run for a different office, then they
must establish a new principal campaign committee after becoming a "candidate" for that new
office.

Considering the disclosure principles underpinning the FCPA, the language of the Code,
and the Attorney General's previous Opinion on the issue, the inference to be drawn from these
sources is that a candidate's Principal Campaign Committee is tied to the candidacy for a
particular, and publicly-disclosed, office. No one may generally be a "candidate" without
specifying the office sought. Individuals are supposed to keep their campaigns separate and
clearly disclose what they are receiving and spending money for. Finally, the act of designating a
PCC is easy and free. The candidate must simply fill out a short form either on-line or on paper
and file it with the Secretary of State. There are no limits to the number of PCCs an individual
can have.

The above conclusion is consistent with the Federal Election Commission's advice for
federal elections and the language of the federal election statutes requiring candidates have
separate campaign committees when they seek different offices and that they must file new
forms designating their principal committees each election cycle.
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Both the FCP A and the Ethics Act require the Commission and the Secretary of State to work
cooperatively on the implementation of the FCPA. Therefore, the Commission confirmed that
the approach articulated herein is consistent with the operation of their office and the advice
they've given on these issues.

QUESTION 2: Does the Commission believe that the Fair Campaign Practices Act
restricts an elected official's ability to use campaign funds to promote the elected
official and his or her service in between elections (i.e., after an election has concluded but
before the elected official has qualified for another election or campaign)?

Senator Whatley has asked a broad question which, as phrased, cannot be answered in a
definitive way. However, the Commission directs Senator Whatley's attention to Advisory
Opinion No. 2016-23. That opinion addressed the proper and improper uses of excess campaign
funds and may provide guidance for Senator Whatley regarding Question 2. Beyond that
guidance, the Commission can, as well, answer specific questions Senator Whatley may have
regarding certain expenditures once presented with a set of facts that articulate what those
expenditures are.

CONCLUSION

The Fair Campaign Practices Act defines the terms "candidate," "public official" and
"principal campaign committee" separately. They, therefore, each carry a particular definition
and application and are not to be used interchangeably.

An individual, who has taken the action under the FCPA to become a candidate, may
make a loan to their principal campaign committee outside the one-year/120-day window;
however, this exception applies only to candidates and does not otherwise apply to public
officials, unless they can factually establish that they are "candidates" per Ala. Code § 17-5-2.

An individual holding one office, who is termed-out from seeking re-election to that
office, or who seeks election to another office, may not loan money to their existing principal
campaign committee, but must establish a new and separate principal campaign committee for
the new office sought.

AUTHORITY

By 3-0v6te of the Alabama Ethics Commission on April 26, 2017.

R7aJ97ITYL tielding, Ret. Sr. Cir&lit Judge
Chair
Alabama Ethics Commission


